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Are interview questions  
about salary history off-limits?
by Teresa W. Ghali 
Carothers, DiSante & Freudenberger LLP

The California Legislature is currently considering a 
bill that would prohibit employers from asking prospective 
hires about their prior salary. Similar legislation was vetoed 
by Governor Edmund G. Brown in 2015 and removed from 
California’s Fair Pay Act, which was enacted in 2016. How-
ever, Massachusetts, New York City, and Philadelphia have 
recently enacted legislation banning salary history questions 
as part of a growing nationwide effort to decrease pay dispari-
ties between women and men. Here are some tips on how to 
tackle this thorny issue and some broader guidelines to help 
you address pay disparity issues (and avoid the potential litiga-
tion that may result).

Attempt to prevent  
perpetuation of wage disparities

When interviewing job candidates, employers rou-
tinely ask questions about their salary history. Questions 
about past salary help an employer assess how former 
employers valued the applicant’s work, what the appli-
cant’s expectations are, and whether the applicant would 
be likely to accept a potential offer. A candidate currently 
earning far more than the salary range for the position for 
which she is interviewing may be overqualified, and the 
converse may also be true. Of course, past salary may not 
be an exact or even an accurate proxy for any of those is-
sues, but many employers use the information in making 
hiring decisions.

A growing number of legislators and employee ad-
vocates offer a different perspective on salary history 
inquiries. In their view, past salary information can un-
fairly cement—and even widen—the existing wage gap 
between equally qualified female and male candidates. 
After all, if a female candidate begins her career earning 
less than a male counterpart, that lower starting point 
will permanently disadvantage her even as she moves 
on if subsequent employers base their compensation de-
cisions on her salary history.

To prevent the perpetuation of salary disparities 
as employees move from employer to employer, a Cali-
fornia lawmaker has proposed legislation prohibiting 
employers from asking applicants about their salary 
history. As California employers are well aware, certain 
interview questions are already illegal—e.g., questions 
that seek to uncover an applicant’s age, ethnicity, or reli-
gious background and, in certain cities, inquiries about 
an applicant’s criminal history. The proposed legislation 
would add salary history questions to the list of taboo 
interview questions. Applicants could still share their 
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salary history voluntarily, and employers could still ask 
about an applicant’s salary expectations.

CA law already bars justifying  
pay disparities with salary history

Under California’s Fair Pay Act, employers cannot 
pay employees performing substantially similar work 
less than employees of the opposite sex (or a different 
race or ethnicity), unless you can show that the wage 
differential is based on a seniority system, merit system, 
production-based system, or another bona fide factor 
unrelated to sex, race, or ethnicity (e.g., education, train-
ing, or experience).

Notably, under the Fair Pay Act, an employee’s prior 
salary cannot be the only reason she is earning less than 
an employee of the opposite sex or a different race or 
ethnicity. In other words, under existing law, employers 
already cannot use salary history as a reason for paying 
one worker more than a coworker who is performing 
substantially similar work. Thus, if it’s sued under the 
Fair Pay Act, an employer that never asked about prior 
pay in the first place certainly has a strong argument 
that the information didn’t inform its pay decisions.

Even if California doesn’t ultimately pass the pend-
ing legislation barring questions about pay history, it 
may be a good idea to avoid those questions as part of 
your efforts to comply with the Fair Pay Act and defend 
yourself against potential lawsuits under the Act.

What now?
In light of the shift away from questions about sal-

ary history, consider encouraging HR personnel, hiring 
managers, and any employees who conduct interviews 
and make hiring decisions to move away from questions 
about past or current compensation and instead ask 
questions about the applicant’s expectations regarding 
compensation. If the applicant still volunteers her past or 
current salary, make sure that any salary offer is evalu-
ated in light of your obligations under the Fair Pay Act, 
and keep in mind that you cannot justify any wage dis-
parity based on prior pay alone.

As for general compliance with the Fair Pay Act, you 
should take proactive measures to review your pay prac-
tices and policies and implement policies that comply 
with the Act. As a first step, identify which groups of 
employees perform “substantially similar” work. Then, 
identify any pay disparities within those employee 
groups. Of course, that’s much easier said than done. 
You will have to perform a labor-intensive review of 
job descriptions and the actual job duties of employees 
across the company before you can analyze whether any 
pay disparities exist.

You should also implement training for HR person-
nel and managers who make compensation decisions to 

ensure that performance evaluations and pay decisions 
are made in a consistent, compliant manner. In addition, 
be sure that the business reasons behind your pay deci-
sions are well documented.

Because of the relative newness of the Fair Pay Act, 
courts and state agencies have yet to resolve many ques-
tions about how employers should comply with the Act, 
what compliance looks like, and how to best defend 
against fair pay claims. You should start taking steps 
today, if you haven’t already, to ensure that your company 
is complying with the Act and addressing any wage dis-
parity issues you uncover before litigation starts rolling 
in. As they say, the best defense is a good offense.

The author can be reached at Carothers DiSante & Freud-
enberger LLP in San Francisco, tghali@cdflaborlaw.com. D


